United States Court of Appeals 
for the Second Circuit 



APPELLEE'S BRIEF 



75-1041 

To he aryued by ' 
Federico H. Virehla, .Tit. 

Hutted States (Court uf AjipralH 

FOR THE SECOND CIRCUIT 
Docket No. 75-1041 

- — * ^ 

UNITED STATUS OF AMEItlCA, 

Appellee, 

ALFHED LEAMOUK, 

Defentlunt A ppellau I. 

On Aiteai, from Tin: United Status District Do cut 
For tiie Soitiiern District of New York 


BRIEF FOR THE UNITED STATES OF AMERICA 


Paul J. Dukhan, 

United Stubs Attorney for the 
Southern IHxlriit of New York, 
Attorney for the United stjUex 
of A menu, 


Federico F. Yikkij.a, .Iu., 

.iohn D. (Jordan, III, 

Assistant United States Atlorneys f 
Of Counsel. 































TABLE OF CONTENTS 


l'.u.i: 

Preliminary Statement . 1 

Statement of Facts . - 

A. Tlic Government's Cast* . - 

1!. The Defendant's Case . 5 

(The Government's liehuttal Case . b 

Augi’MEXt: 

Point 1—There was more than sufficient evidence of 

Leatnoits* participation in the conspiracy charged •> 

Point II—There was no error in the trial judge's sup¬ 
plemental instructions to the jury . II 

Point III— There was no error in the Government's 

opening statement and summation . I- 

PolNT IV—The Trial Court's instruction regarding 
reasonahle doubt was adequate and proper and the 
defendant is precluded from seeking a review of 
the instruction . 1:5 

Contu sion . ** 

Tabus ok cases 

lirnjrr V. I nih il States, -ha IS. 7S ( lhTa) I- 

II<ilI<nnl V. I nitnl States, 348 I S. 11! 1 ilhali . II 

I'niteil States v. Heaaseh, aha I'.2d la!) ( 7th Cir. Ih7l i. 
eert. ilenieil, — l.S. —, 43 U.S.L.W . .laal (April 
la, 1517a) . 7 

I'niteil States V. Caluliru, lid F.2d 885 (2d Cir. 15)71 I, 

eert. ilenieil, 4114 U.S. 11)47 (1972) . h 





















ii 


I’AGE 


I uited Stalls v. Frank, 41>4 F.2d 115 (2d Fir. I, cert. 

denied, 410 U.8. 828 (1074) . '•» 

United Slates V. Heap, 345 F.2d 170 (2d Fir. 100.*) .... 14 

United States v. Marrapese, 480 F.2d 01S (2d Fir. 

11473), cert, denied, 415 U.S. 044 (1074) . 7 

United States v. Orteiju-Alrarez, 50(5 F.2d 455 (2tl Fir. 

1074), vert, denied, — U.S. —, 43 l .S.L.W. •!.».» 1 
(April 15, 1075) . 11 

I ailed Slates v. Perez, 420 F.2d 1073 (2d Fir. 1070), 

aff’d, 102 U.S. 140 (1071) . 1:5 

l nited States v. Pinto, 503 l\2d 718 (2d Fir. 1074) .... 11 

I uiteil States V. Pui l\au Lam, 483 F.2d 1202 (2d Fir. 

1073), vert, denied, 415 l .S. 084 (1074) . 0 

I nited States v. Itcina, 242 F.2d 302 (2d Fir.), vert. 

denied, 351 U.S. 013 (1057) . «. "> 

/ nited States v. Ruiz, *77 F.2d 018 (2d Fir. 10.3), 

cert, denied, 414 U.S. 1004 (1074) . '•» 

I nited States ». Rizzuto, 504 F.2d 410 (2d Fir. 10*4) 0 

I nited States v. SovonipVavuum (til Co., Inc., 310 U.S. 

150 (1040) . ia 

United States v. Strombenj, 208 F.2d 250 (2d Fir.), 

cert, denied, 301 U.S. 803 (10.»0) . U) 

United states v. Terrell, 474 F.2.1 872 (2d Fir. 1073) 0 

l nited States V. Torres, 503 F.2d 1120 (2d Fir. 10711 10 

United Slates V. Trnmunti, I>kt. No. 74-1550 (2d Fir. 

March 7. 1075) . !t 

United States v. Wisniewski. 478 F.2d 274 (2d Fir. 

. 

I nited States v. /one, 405 F.2.1 P l (2d Fir. I, vert. 

denied, 410 U.S. 805 (1071) . 11 


i 


V 




















V 


Muitefc Stains duurt of Amumlo 
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. 1 ///« lln 


Au uei* Leamoi s, 




BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

A If ml houmous appeals fr. a judgment of eonvie* i««i: 

entered on March 1-’. 1!»74, in the Southern District of New 
York, following a four da.v trial Indore the llonorahle 
Lloyd I’. MacMahon, I'nited States District .ludgc. and 
a jury. 

Indietnient 71 t'r. tti. liled January 17. 11*71. charged 
Alfred Leamous, Itcau Kay I'leming, -lames l.mwn and 
Lucille Tezzano in Count One with conspiracy to distribute 
narcotic drugs and in Count Two with the distribution of 
K7 grams of cocaine on October l'-\ Hlef litle -I, I nitcd 
States Code. Section 812, Ntliallll. Sll (lit (1 t I A l, 
and 84<i. 
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On March 6, 1674, trial commenced ns to the defendants 
Leuniniis and Fleming * and ennelnded on March 12, 
with their conviction on Fount One and their acquittal on 

Count Two. 

On .lulv m, 11174, Leanions was sentenced to a term of 
ten years imprisonment and three years special parole.** 

Leamous is currently serving his sentence. 


Statement of Facts 

A. The Government's Case 

The evidence at trial established that Special Agent 
Adam Mungino, while posing ns a purchaser of narcotics, 
telephoned Lucille Tezzuno on October 3, 1973 and discussed 
the purchase of one-eighth kilogram of cocaine.*** On Octo- 
her 11, 1 OT.'t at 3:30 T’.M. Mnngino telephoned Tezzano 
again and asked her if she could still supply a quantity of 
cocaine. Tezzuno replied that her suppliers were scared and 
that one-eighth ol a kilogram might cost $3,300 (Tr. 16-30, 
tit;.67), immediately after this telephone conversation, 
Tezzuno contacted -lames Brown and asked him it he knew 
anyone that had any cocaine. Brown agreed to look for a 
source for cocaine and to meet Tezzuno later at her home 
, Tr. 112, US-1101. At approximately 4 :4.~» P.M., Mungino 

Prior to the trial Brown pled guilty and thereafter testified 
on behalf of the Government. Brown was later sentenced to an 
imprisonment for a year and a day, to he followed by three 
years special parole. Tezzano, a fugitive at the time of trial, 
was apprehended and pleaded guilty to Count One on May 21, 
107-1 Tezzano was sentenced on July 15, 1974 to imprisonment 
for a year and a day. to be followed by three years special parole. 

** On April 10. 1971. Fleming was sentenced to five years 
imprisonment, to be followed by three years special parole. 
Fleming has not appealed. 

*** These conversations were recorded pursuant to a judicially 
authorized wiretap on Tezzano s phone. 







telephoned Tezzano, who told him that she had obtained a 
source for the cocaine and that he should meet her at her 
apartment that same evening (Tr. lS-llt). 

At approximately 5:50 or <5:00 the same day, Brown 
arrived at Tezzano's apartment, where he telephoned Beau 
Bay Fleming i Tr. 120, lit-115). In the course of this 
conversation, Brown made arrangements to bring Tezzano 
to Fleming’s ollice (Tr. 114-115). Shortly thereafter, Flem¬ 
ing phoned Brown at Tezzano’s house to confirm their 
scheduled meeting i Tr. 1201 : Brown then left Tezzano's 
house and took a taxi to Fleming's ollice. At approximately 
S:00 P.M., Special Agent -Maugino, pursuant to bis arrange¬ 
ment with Tezzano, arrived at her apartment and wus in¬ 
formed by Tezzano that she wanted him to give her the 
money lor the cocaine (Tr. 20|. Tezzano and .Mangino pro 
eeeded to (Henson's Bar. where they continued to discuss 
the proposed drug transaction. Finally, Mangino gave 
Tezzano the ^•i,.'ittll the serial numbers of which lie had pre¬ 
viously recorded t Tr. 22 i. 

After instructing Mangino to wait at (Ileasou's Bar, 
Tezzano went to Fleming's ollice, where she met Brown in 
the waiting room. Shortly after her arrival, Fleming 
emerged from his ollice and escorted Tezzano inside | Tr. 
I Tr. 121-122). Approximately 10 minutes later, Tezzano 
reappeared in the waiting room and suggested to Brown 
tliid they go out to have something to eat. Brown replied 
that he had no money, but Tezzano said she would pay- 
si net* she had quite it bit of money on her t Tr. 122). Tez¬ 
zano ami Brown went across the street to a restaurant and 
waited. .Nearly two hours later, Fleming's secretary came 
to the restaurant and told Tezzano and Brown that Fleming 
would meet them at it West tltith Street bar known its 
Bust Brow it's tTr. 75 7(1, 122-1251. 

Pursuant to Fleming's instructions, Tezzano and Brown 
took it cab lo Bust Brown's, where they met Fleming. At 
12:15 A..M. Fleming took Tezzano and Brown to the apart - 






iiit*iit of Alfred Loumous (Tr. 7(>-7i, 121-12) I. 1* lt*iiiiiiji 
knocked on the door, and they were invited in. Shortly 
after their arrival Leamous approached Hrown and asked to 
speak to him. However, Tezzano interjected "No. you want 
to speak to me" t Tr. 127). Tezzano and Leamous went into 
the bathroom, closing the door behind them, len minutes 
later Tezzano emerged from the bathroom, sat down next 
to Hrown, and gave him three one hundred dollar bills. 
At approximately 12::K> A M., Mangino. who was still wait 
ing at (ileason's liar, received a telephone call from Tezzano 
and was told that he would get the cocaine within the next 
few minutes (Tr. 22).* At about 1:110 A.M., Hrown and 
Tezzano left Leamous’ apartment and returned to Husl 
Hrown’s liar I Tr. 77, 127-1.50 I. 

At Rust Hrown’s, Tezzano told Hrown she was going to 
phone “Adam” 4 * and that Hrown should give him the 
“package" when he arrived. Tezzano then passed the 
cocaine to Hrown under the table and went to make the 
phone call.*** Hrown took the package and placed it 
behind the toilet in the bathroom (Tr. 130-1321. 

At 1:17) A.M. Mangino arrived til Rust Hrown s liar, 
where lie was escorted to the bathroom by Hrown ami told 
that the cocaine was located behind the toilet. Hrown then 
left the bathroom. Mangino subsequently returned to the 
dining area where Tezzano and Hrown were seated and told 
them he couldn’t lind the cocaine. Hrown again escorted 
Mangino to the bathroom and pointed out to him the exact 
location of the cocaine. Mangino took the cocaine**** and 
left (Tr. 2L2.->, HU. 1321 (OX 1. 1H). 


* Mangino received similar phone calls from Tezzano at 9:15 

and 9:45 P.M. 

** Mangino’s first name. 

*** At 1:15 A.M. Mangino received a phone call from Tezzano 
saying that she had the cocaine and that he should meet her at 

Rust Brown’s Bar (Tr. 22-23). 

»*#* Th,, cocaine was determined upon analysis to be 16% 
cocaine hydrochloride and the balance lactose. 














Shortly thereafter, Tezzano ami Hrown left tlit* bar. 
They were arrested by surveillance agents as they tried to 
leave the area in a taxi. Upon their arrest, three one 
hundred dollar lulls the serial numbers of which had been 
previously recorded by Mangino were recovered from Itrown 
(GX :>), Six recorded one hundred dollar bills were found 
on Tezzano (Tr. 78-70) (GX Si. 

When Fleming was searched after his arrest the next 
day, the agents recovered another one hundred dollar bill 
which was previously recorded I GX 4). A number of slips 
of paper with Leamous’ phone number and mime on them 
was also found (Tr. 80, Si! I (GX 71. 

At the time of Leamous' subsequent arrest at his apart 
ment, the agents uncovered two one pound containers of 
lactose, a dilutant of narcotics (Tr. So i (GX oi. 


B. The Defendant's Case 

Leamous presented no evidence. 

Fleming took the stand in an effort to prove that his 
purpose in visiting Leamous was to assist him in writing a 
book. Fleming denied making a phone call to Tezzano’s 
apartment (Tr. 17t»|. He testified that he met with Hrown 
and Tezzano in the waiting room of his oilier, but that no 
private meeting with Tezzano took place in his ofllco (Tr. 
ISO|. lie admitted introducing Hrown and Tezzano to 
Leamous, but claimed that he took them to Leamous' apart¬ 
ment only to avoid having them wait for him at his ollicc 
(Tr. 1S1M83I. 

Fleming testified that the one hundred dollar bill in his 
possession upon arrest was given to him by Hrown at 
Leamous' apartment as the result of Hrown's indebtedness 
to him (Tr. 184). 








Fleming's ofliee weretairy took 1 lit* stand in an elTurt to 
further substantiate Fleming’s denial of a meeting with 
Tezzano in his olliee. She testilied that Fleming Imd advis-d 
her ilmt lie was going to Leamous' apartment to assist him 

in the pnldieation of a ..k < Tr. — 1l<i I. I"" character 

witnesses were also called in Flemings liehall I !*'■ -HL-Lli. 

C. The Government's Rebuttal Case 

•lames Itrown on lining recalled to the stand denied 
giving Fleming a one hundred dollar hill at Leamous 
apartment or ait any time on the night of October 11, l‘J"d 
(Tr. 2:51). 

Alexander Smith, an agent for the Drug Hnforcement 
Administrati. testilied that he monitored plmne conversa¬ 

tions at Tezzuno's apartment on the evening of October 11. 
I!l7:t which included an incoming call from Fleming to 
Itrown (Tr. 232). 

ARGUMENT 
POINT I 

There was more than sufficient evidence of lea- 
mous' participation in the conspiracy charged. 

Leamous contends that the evidence was insuflicient tor 
his conviction for conspiracy to distribute cocaine, llis 
argument appears to be that, lirsl, there was no evidence 
of any criminal activity on his part and, second, even il 
there was, it was insullicient to establish his participation 
in the conspiracy charged, I 'nihil State* v. I’dna, 242 !• 2d 
(2d Fir. l. Vert, denieil, :{’»t U.S. itld tliloTl. These 
contentions are without merit. 

As to the first content.. there was overwhelming proof 

of the existence of a conspiracy to sell aa eighth of a 










kilogram of cocaine to Agent Mangino. Mangino’s original 
for the cocaine hail been to Tezzano, wlio had in 
turn contacted Brown and requested him to locate a source, 
which Brown agreed to do. Brown immediately contacted 
I lean Kay Fleming and arranged for a meeting later that 
night at Fleming's oflice. Brown and Tezzano proceeded 
separately to Fleming’s oflice, Tezzano stopping on the way 
at a bar to pick up the $3,MO from Agent Mangino and 
instruct him to await her phone call that she had the 
cocaine. Tezzano then met with Fleming alone in his oiticc 
while Brown remained in the waiting room. After Tezzano s 
meeting with Fleming she and Brown waited at a restan- 
rant, where they were met two hours later by Fleming's 
secretary and told to meet Fleming in a bar. From this 
rendezvous Fleming, Brown and Tezzano went to Beamon,’ 
apartment and met Leamous. After that meeting, which 
will be discussed in detail hereafter, Tezzano and Brown 
proceeded together to a bar, where Tezzano passed a paper 
bag containing the cocaine to Brown and called Agent 
Mangino, who joined Brown and Tezzano shortly thereafter 
and received the cocaine*. 

<liven this evidence, it is clear beyond any doubt that a 
conspiracy existed between Tezzano. Brown and Fleming 
t„ supply narcotics to Agent Mangino. "... |0|m>* a 
eons)>iracy is shown, only slight evidence is needed to link 
another defendant with it . . . [citations omitted I aiteil 
Stales v. Uarra/xHe, isti F.L'd 91N, 1**J1 C!d <’ir. 1973), 
•hnieri, 41."> F.S. 994 (11)74); I'nitcd States v. Itraanelt, at la 
I .'Jd 139, US 17th Fir. 19741, (Mr. Justice Clark), reel. 
,l>aieil, 13 U.K.BAV. 3551 (April 15, 197aI ; and, while the 
evidence against Leamous was circumstantial, it was by no 
means slight. In their quest for the cocaine for Agent 
Mangino, Tezzano and Brown first met with Mcming at 
about 9:0(1 l'.M., waited nearly two hours at a restaurant 
for Fleming to make arrangements, and then, with Fleming 
leading the way. proceeded to Beamons’ apartment at about 
.i\ M. All of the evidence offered at trial by the 
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Government suggests that the purpose ot this visit by I ez- 
zuno, ISrowii, her eonneetion, and Fleming. Ill-own s eon- 
nection, to Leamous that evening was to obtain tin- eoeaine 
that Agent Mangino was at that very moment waiting for 
at Gleason’s Mur. After brief introductions at Leamous' 
apartment, Leamous approached Krown and asked to speak 
to him, but was told by Tezzano, whose customer Agent 
Mangino was, “No, you want to speak to me.” Tezzano 
and Leamous, apparent strangers to each other until that 
night, then retreated to the bathroom, shut the door, and 
remained there alone for ten minutes.* When they emerged, 
Tezzano promptly handed Brown a 10% cut of Agent Man- 
gino's “buy" money, substantial evidence that the cocaine 
had just been acquired.** At UlrllO A.M. Tezzano telephoned 
Mangino and said that he would get the cocaine in a few 
minutes. Tezzano and Brown left Leamous' apartment to¬ 
gether at about I :00 A.M. and went to the Bust Brown's 
Bar. There, after a drink, Tezzano exhibited the cocaine 
for the first time and asked Brown to deliver it to the 
Agent, whom she telephoned at about 1:15 A.M. and told 
that she had the cocaine. Delivery was accomplished short¬ 
ly thereafter. All of this, particularly when coupled with 
the discovery, upon n search of Leamous’ apartment several 
davs later, of two cans of lactose, the same kind of narcotics 
dilutant used in the cocaine Agent Mangino received from 
Tezzano, was more than enough evidence from which the 


* The Government’s view of the evidence is, of course, that 
Leamous handed over the cocaine to Tezzano while closeted with 
her in the bathroom. Rail though he will at the quantity and 
quality of the Government’s evidence at trial, Leamous offers 
no alternative explanation, hardly a surprise given the circum¬ 
stances. 

** Small amounts of Agent Mangino’s money were also found 
on Tezzano and Fleming when they were arrested, and, in addi¬ 
tion, the agents found three slips of paper with Leamous’ first 
name “Al” and telephone number in Fleming’s possession. 
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jmv id ilit conclude Leuinous’ criminal participation in the 
conspiracy as the source of Tezzunos cocaine.* I-'.;/., 

I Kited States v. Rnzato, 504 F.2d 419 (2d Fir. 1971); see 
nlso Inihd States v. Tramunti, I»kt. No. 74-1550 12d * 'i r.. 
March 7. 1975), slip op. at 2141-12143; ( nited States v. Pni 
Kaa Lain, 4S3 l\2d 1202, 1208 (2d Cir. 1073 j, eert. denied, 

41 r, r.S. Its l ( 1974) ; I niteil States v. Wisnieirski, 47S F.2d 
271. 279-280 (2d Cir. 1073) ; l nited States v. Pai:, 477 F.2d 
!tls (2d Cir. 10731, eert. denied, 414 F.S. 1004 ( 107 41 ; 
t nited States v. Terrell, 474 F.2d 872. 875-87(1 (2d Cir. 
107111 ; I'nited Stales v. Cnlahro, 440 F.2d 885 (2d Cir. 
1071), eert. denied, 404 F.S. 1047 (1072).** 

Leanious’ second argument is that even assuming that 
the evidence showed (hut Leuinous provided the cocaine to 

«■ Judge MacMahon was of the same view. In denying the 
defense motions for judgments of acquittal at the close of the 
Government’s case, he said: 

“1 will deny your motion, 1 think, prima facie the Gov¬ 
ernment satisfies its burden of proof at least of showing 
me that there are facts from which reasonable men could 
find beyond a reasonable doubt that Leamous did pass the 
narcotics to the girl while they were in the bathroom. 

I think there is evidence from which a jury could find that.” 
(Tr. 170). 

** Judge Friendly’s words in l ailed States V. Frank, 494 h .2d 
115, 153 (2d Cir.), cert, denied. 119 F.S. 828 (1974), are par¬ 
ticularly apposite here: 

"In passing on the sufficiency of the evidence, the court 
had only the prosecution’s case, the defense having offered 
none. To be sure, the defendants were not required to 
testify or to present any case at all, and the jury could 
not permissibly draw an adverse inference simply from 
their failure to take the stand. But the self-incrimination 
clause does not elevate a defendant’s silence, much less 
the failure to present any defense case, to the level of a 
convincing refutation. When a defendant has offered no 
case, it may be reasonable for a jury to draw inferences 
from the prosecution’s evidence which would be impermis¬ 
sible if the defendant had supplied a credible exculpatory 
version . . (fn. omitted]. 





Tezzano, such an “isolated act” is insufficient to support his 
conviction. For this proposition, Leanions relics on I nited 
States V. Iteina, supra, and l nited States v. Stromberij, 26S 
F.lM 256 i 2d Fir. 16511), vert, denied, 361 U.S. 863 i 111510. 
This contention is equally without merit. More recent 
authority in this Circuit, explaining and harmonizing the 
cases which have followed or distinguished Iteina and its 
progeny, makes clear that the sufficiency of a “single act" 
to warrant a conviction for conspiracy turns on the nature 
and scope of the conspiracy, the role of the complaining 
defendant in the conspiracy, and his relationship to and 
knowledge of the other conspirators and their activities. 

I ailed States v. Torres. 303 F.2<1 1120, 1123-1124 (2d Cir. 
107 4 1 . Here the conspiracy charged was small in member¬ 
ship—Tezzano, Brown, Fleming and Leamous, and Leanions 
was the supplier of narcotics. Second, while the conspiracy 
was charged in the indictment to have existed from the end 
of .le.ne, 1073, up to the date of its filing in danuary, 1074. 
the overt acts charged and the proof at trial established 
that tin conspiracy charged and proven related solely to 
the eighth of a kilogram sale to Agent Mangino on October 
12, 1073. Finally, Leamous was entirely familiar with the 
other participants and their roles, for all three of the other 
conspirators gathered in Leamous’ apartment in the early 
hours of October 12, having been brought there by Fleming, 
and Tezznno, whose customer Agent Mangino was. pur- 
chasid the cocaine from Leamous directly. All of this evi¬ 
dence was more than adequate, under Toms, to support 
Leamous’ conviction for the conspiracy charged and proven. 
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POINT II 

There was no error in the trial judge's supple¬ 
mental instructions to the jury. 

Alter the jury had commenced its deliberations, it sent 
in a note, inquiring, among other things, "As tar as this 
ease is concerned, can either defendant he convicted of 
conspiracy and not of possession?” The trial judge's re¬ 
sponse to the jury in open court was: 

"1 would say no, not on the evidence in this case, not 
on the evidence in this case. ... 1 should say. 

legally, as a technical matter, you could, hut it would 
he an inconsistent verdict on your part. The juries 
have a right to he inconsistent if they want to he. 

I Tr. 306) 

Lea moos' counsel voiced no objection to this instruction 
below. 

On appeal, I,cantons objects to the instruction, not on 
the ground that it inaccurately reflected the evidence or 
the law, hut apparently because the trial judge used the 
word "inconsistent", rather than “repugnant", as l.eamous 
now says he should have. Precisely what the talismnnic 
force of the word "repugnant” is Leanious does not disclose, 
either by explanation or citation. In any event, whatever 
the present argument, it is foreclosed both by the failure 
to raise it below, ( nihil State* V. Pinto , 503 F.tid 71\ 723- 
7"t l‘_M Cir. 1674), and by recent authority in this Circuit 
which conclusively rejects what seems to he the argument 
now made, ( nihil State* V. Ortei/a-Mian .*>06 F.tid 4.V>, 
l.*7 it’d Cir. 1074 1. eert. ilenieil, 43 I'.S.L.W. 3.*>.*>1 I April 
in. l«»7r,|; ( nihil State* V. /.aae, 405 F.2d tiS3, 600 I lid 
Cir. i, eert. ilenieil. 410 F.S. S05 (1071). 
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POINT III 


There was no error in the Government's opening 
statement and summation. 

Leamous charges that the Government's opening remarks 
ami summation were substantially prejudicial and resulted 
in obtaining of his conviction by improper methods. r l he 
contention is without merit. 

The Government's opening statement and summation 
remained within the bounds of permissible argument. Con¬ 
trary to the summation arguments condemned in lienjn v. 

I nitcd States, 295 U.S. 78 (1935), cited by Leamous, the 
arguments contained in the Government’s summation were 
limited to logical inferences from the evidence in the 
record. And at no time did the Assistant United States 
Attorney place his personal integrity behind the summa¬ 
tion arguments to the jury.* Specifically, with respect to 
the circumstantial evidence against Leamous, the Govern¬ 
ment properly argued to the jury the logical inference that 
Leamous gave Tezzuno the cocaine when the two were alone 
together for ten minutes in the bathroom with the door 
closed, an inference which the trial judge concluded a jury 
could find from the evidence presented (Tr. 170, 253 i. par¬ 
ticularly since Te/./.ano gave Brown $300 from the money 
given to her by Agent Mangino for the acquisition of the 
cocaine when she came out of the bathroom and thereafter 
passed him the cocaine to deliver to Mangino. It is clearly 
apparent, therefore, that the Government’s statements were 
strict I v within the bounds of permissible comment and, more 
important, were supported by the evidence. 


* The Government's statements can hardly have made a con¬ 
sequential impact on the jury particularly when contrasted to 
Leamous’ summation: "It is my opinion that the circumstantial 
evidence is meager and should not form a basis for taking away 
the presumption of innocence” <Tr. 235). 


Additionally, Judge MucMalion's charge to tin* jury 
Hourly instructed thorn that it was tlioir memory of the 
evidence that controlled, that it was their exclusive function 
to decide where the truth lay and which witnesses to be¬ 
lieve, and that they were not hound to believe unreasonable 
statements or accept testimony that defied their common 
sense and intelligence (Tr. 263265 l. 

In any event, Leamous’ claims of error in the tiovern- 
mciit's summation are foreclosed by his failure to object 
to the (iovernment's summation below. I nihil States v. 
Sm-nn//Vacuum Oil Co.. Inc., 310 U.S. 150, 23S-230 11040) ; 
t aital states v. Peres, 426 I*\2d 1073, 10^1 I 2d fir. 1070), 
af<l. 402 U.S. 146 I 1071 ). # 

POINT IV 

The Trial Court's instruction regarding reason¬ 
able doubt was adequate and proper and the de¬ 
fendant is precluded from seeking a review of the 
instruction. 

Leamous asserts that the trial court's instruction and 
definition of reasonable doubt was plain error. There was 
no error, “plain" or otherwise. 

: There is a noticeable absence of any objections from Lea¬ 
mous during the Government’s summation. The absence becomes 
more striking since in its opening statement the Government sub¬ 
mitted what it would prove and through which witness such proof 
would come in. Having already seen and heard the evidence (hiring 
the trial, Leamous never objected to the Government’s arguments 
based on the evidence and the reasonable inferences which could 
be drawn therefrom. Thus, one can reasonably infer that if an 
experienced defense counsel failed to object to what is now argued 
as “prejudicial and improper methods” by the Government, the 
jury, surely, was unable to grasp these so-called "methods” in 
reaching its verdict. 
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The trial court gave a charge on reasonable doubt (Tr. 
270-271 i which was clear, accurate and permissible in every 
respect. A’.'/.. < nited States v. Heap, »45 F.2d 17(1, 171 
1 2d Cir. 11)65) ; Holland V. United States, :54S I'.S. 121, 140 
1 1054). Moreover, before the charge to the jury, Leamous 
neither submitted no request to charge on reasonable doubt 
to the trial court, nor did he take an objection to the trial 
court's reasonable doubt charge after it had been given. 
Accordingly, he is precluded from seeking a review of the 
reasonable doubt instruction, which obviously was not 
“plain error” or indeed, error ot any kind.* 


CONCLUSION 

The judgment of conviction should be affirmed. 

Heaped fully submitted, 

PaI’I. J. Ct'BBAN, 

United States Attorney for the 
Southern IHstiiet of Sew York, 
Attorney for the I nited States 
of America. 

I'KItEUlCO K. VIBELI.A, ,)H., 

.John l>. (Ioudan, III. 

Assistant United States Attorneys, 

Of Counsel. 


* Not surprisingly, Leamous’ assertions of “plain error" are 
unencumbered by any citations of decisional authority. 
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